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President Biden Targets Private Employers and
Federal Employees and Contractors in His

“Path Out of The Pandemic”

By Amy C. Hoang, David Y. Yang, Erica L. Bakies, Rio ]. Gonzalez, and
Erinn L. Rigney’

The authors of this article discuss President Biden’s national strategy for addressing the

COVID-19 pandemic including multiple directives and actions targeted at federal,

private-sector, and healthcare employers.

President Biden recently announced his comprehensive national strategy? for
addressing the COVID-19 pandemic including multiple directives and actions
targeted at federal, private-sector, and healthcare employers. The strategy
includes regulatory action from the Occupational Safety and Health Adminis-
tration (“OSHA”) and the Centers for Medicare & Medicaid Services (“CMS”)
in addition to two executive orders, all of which include sweeping vaccination
and COVID-19 safety mandates. Though the six-pronged action plan includes

measures focused on:
¢ Vaccination efforts;
* Protecting already vaccinated individuals;
*  Keeping schools safely open;
* Increasing access to testing;
* Safeguarding economic recovery; and
* Improving care for those affected by COVID-19.

This article addresses the specific directives affecting employers.

OSHA EMERGENCY TEMPORARY STANDARD FOR LARGE
PRIVATE-SECTOR EMPLOYERS

As outlined in the president’s six-pronged strategy, the White House has
directed OSHA to issue an emergency temporary standard (“ETS”) that would
require private employers with 100 or more employees to either mandate the

" Amy C. Hoang (amy.hoang@klgates.com) and David Y. Yang (dave.yang@klgates.com) are
partners at K&L Gates LLP practicing in the firm’s government contracts and procurement
policy group. Erica L. Bakies (erica.bakies@klgates.com) is an associate in the firm’s government
contracts and procurement policy and antitrust, competition, and trade regulation practice
groups. Rio J. Gonzalez (rio.gonzalez@klgates.com) and Erinn L. Rigney (erinn.rigney@klgates.com)
are associates in the firm’s labor, employment, and workplace safety practice group.

1 hteps://www.whitehouse.gov/covidplan/.
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COVID-19 vaccine for its workforce or require weekly COVID-19 testing
before reporting to a worksite. Though limited details were provided, this ETS
would apply to approximately 80 million private-sector workers in the United
States. As part of the ETS, covered employers would also be required to provide
paid time off for time spent obtaining a COVID-19 vaccine as well as for
recovery from post-vaccination symptoms.

As background, OSHA is authorized to issue emergency temporary standards
under limited conditions, specifically when it has determined that workers may
be in grave danger and a new standard is necessary for their protection in the
workplace. After initial publication in the Federal Register, the temporary
standard follows the usual rulemaking procedure for a permanent standard,
though the timeline for a final ruling is within six months of publication.
Finally, an ETS may be challenged in the appropriate U.S. Court of Appeals.?

OSHA most recently issued an ETS on June 10, 2021, that was limited to
the healthcare industry. Prior to that, OSHA had not issued an emergency
temporary standard since November 1983, and that one (related to asbestos)
was invalidated by the U.S. Court of Appeals for the Fifth Circuit about four
months later. It is reasonable to expect that a new ETS may also face legal
challenges, not only in the regular course, but also due to a potential clash with
state legislation and executive actions prohibiting certain requirements related
to COVID-19 vaccinations.

EXECUTIVE ORDERS DIRECTED AT FEDERAL EXECUTIVE
EMPLOYEES AND FEDERAL CONTRACTORS

The president’s plan also includes an executive order® mandating the vaccine
for federal executive branch employees, with exceptions only as permitted by
law. Pursuant to the executive order, the Safer Federal Workforce Task Force
(“Task Force”) issued guidance on September 13, 2021, with specific imple-
mentation protocols for affected agencies.

A separate executive order? requires agencies to include a clause in certain
federal contracts providing that contractors must comply with all workplace

2 29 U.S. Code § 655 (“Any person who may be adversely affected by a standard issued under
this section may at any time prior to the sixtieth day after such standard is promulgated file a
petition challenging the validity of such standard with the United States court of appeals for the
circuit wherein such person resides or has his principal place of business, for a judicial review of
such standard. A copy of the petition shall be forthwith transmitted by the clerk of the court to
the Secretary.”).

3 https://www.whitehouse.gov/briefing-room/presidential-actions/2021/09/09/executive-order-
on-requiring-coronavirus-disease-2019-vaccination-for-federal-employees/.

4 https:/fwww.whitehouse.gov/briefing-room/presidential-actions/2021/09/09/executive-order-
on-ensuring-adequate-covid-safety-protocols-for-federal-contractors/.
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safety guidelines issued by the Task Force. The Task Force has since issued its
guidance, which states: (1) covered employees must be vaccinated unless
entitled to an exemption, (2) contractor employees and visitors to covered
workplaces must comply with CDC guidelines, and (3) covered contractors
must designate an individual responsible for implementing and monitoring
compliance with the requirements. The Task Force guidance requires agencies
to begin including the requirements when exercising options or extensions in
covered contracts after October 15, 2021. Beginning November 14, 2021,
agencies must include the requirements in new covered contracts. Agencies have
already begun issuing class deviations that will be used to include the executive
order’s requirements in specific types of contracts.

The clause will be included in contracts or contract-like instruments for
services, construction, leases, and concessions. It also will be included in
contracts and contract-like instruments subject to the Service Contract Act or
entered into with the federal government in connection with federal property
or lands and related to offering services for federal employees, their dependents,
or the general public. While the executive order specifically excludes certain
types of federal agreements from compliance with the new requirement, such as
federal grants, contracts below the simplified acquisition threshold (currently
$250,000), and subcontracts solely for the provision of products, both the
executive order and the Task Force guidance “strongly encourage” agencies to
include the requirements into contracts that are not covered or directly
addressed by the executive order.

EXPANDED CMS REGULATIONS FOR HEALTHCARE FACILITIES

The president’s plan also expands on the August 18, 2021 CMS emergency
regulation® requiring vaccination for nursing facility staff, by requiring employ-
ces of all healthcare facilities that receive funds from Medicare and Medicaid to
be fully vaccinated. The new CMS directive® will expand the vaccination
mandate to hospitals, home care facilities and dialysis centers in the United
States and will apply to nursing home staff as well as staff in hospitals and other
CMS-regulated settings, including clinical staff, individuals providing services
under arrangements, volunteers, and staff who are not involved in direct
patient, resident, or client care. Although some states have begun to adopt
vaccination mandates for the healthcare industry, the CMS directive will

5 https://www.cms.gov/newsroom/press-releases/biden-harris-administration-takes-additional-
action-protect-americas-nursing-home-residents-covid-19.

® https://www.cms.gov/newsroom/press-releases/biden-harris-administration-expand-vaccination-
requirements-health-care-settings.
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develop a uniform standard across all covered entities. CMS is in the process of
developing an Interim Final Rule with Comment Period that will be issued in
October.

PRACTICAL CONSIDERATIONS FOR EMPLOYERS
Given the broad scope of the presidents plan and the pending ETS,

employers, including federal contractors, should evaluate coverage under any of
the aforementioned mandates and work with counsel to develop and imple-
ment a compliance program that complies with federal, state, and local laws.

Depending upon the scope of the ETS, there may be additional issues under
the National Labor Relations Act and the Fair Labor Standards Act, as well as
state wage and hour laws.

Unionized employers should be cognizant of how these directives may
impact obligations under collective bargaining agreements or whether a vaccine
program would be a mandatory subject of bargaining.

Finally, employers must address employee and applicant requests for a
reasonable accommodation under both the Americans with Disabilities Act and
Title VII of the Civil Rights Act as well as applicable state law if requiring

vaccination as a condition of employment.

355





